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S.£££ES.£KE session 

NATIONAL WATER QUALITY STANDARDS ACT 
MONDAY, OCTOBER 4, 1971 

mm «* 

United States Senate, 
Committee on Public Works, 
Washington- D. C. 
The Committee met' in Executive Session, pursuant to notice, 
in room 4110, New Senate Office Building, at 2:20 p.m., the Hon. 
Jennings Randolph (Chairman of the Committee) presiding. 
Present: Senators Randolph, Muskie, Jordan, Tunney r 

» 

Bentsen, Cooper, Boggs, Baker, Buckley and Stafford. 

Staff Members Presents M. Barry Meyer, counsel; Thomas C. 
Jorliig, minority counsel; Leon G. Billings, professional staff; 
and Bailey Guard., assistant chief clerk, minority. 

The Chairman. Gentlemen, we will come into session. 

I regret I was delayed in a flight and could not be on 
time, this morning because of what we call ground fog in the 
mountains but I have had excellent reports on the helpful, 
counseling of Administrator Ruckelshaus with members of the 
Committee, and many members of the Committee I believe were 
able to be here at the morning session. 

The Deputy, Mr. Pri, is here this afternoon, andjflr. 
Quarles. I wonder if we can start now even though there are 
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only four of us and hopefully others can come. 
Mr . Fri . 

STATEMENT OF ROBERT FRI , DEPUTY ADMIUINSTRATOR, 
ACCOMPANIED BY JOHN QUARLES , ASSISTANT ADMINISTRATOR , 

ENVI RONMEHTAL PROTECTION AGENCY 
Mr. Fri. Thank you, Mr. Chairman. 

Let me express our appreciation for the morning session j 
and also for the opportunity to come back this: afternoon and 
intrude still further on your busy schedule. One of the points 
that we were not able to cover this morning that we would like 
to touch on this afternoon has to do with the construction 
grant provisions of the bill as we now understand them. As I 
understand them, an apparent thinking of the Coramittee provides 
for a four-year program totaling some $4 billion in grant funds I 
which roughly 70 percent Federal share would generate something ] 
on the order of a $20 billion construction program. The share 
would be set at 60 percent unless the State was willing to add 
on the 10 percent in the case of the Federal share of 70 percent 
and there would be reimbursement at the 30 percent level and 
then the 50 percent level back to 1956 for retired debt or to 
fund new projects with that understanding relatively correct. 
Let me comment on it. 

Our objective, of course, is to fund this bill adequately 
and in a way that would make sure that the Federal dollars that 
are authorised and appropriated by the Congress can be effective 
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used. With the current formulation of the bill as we under- 
stand it there are 3ome problems that we would like to raise. 

The first is with the four-year program which wculd 
generate some $20 billion for total construction. This is, 
of course, a program substantially larger than the $12 billion 
gross program that the Administration suggested and we believe 
that at the present time it is unnecessary and in some, ways 
perhaps premature to go further than the $12 billion program. 

Two reasons for this. First of all we have examined in 
more detail the construction grant program and have determined 
that even if $12 billion for total construction is authorised 
within the next three years that that will carry construction 
in the waste treatment plants well out into the end of this 
decade to 1980 or 1981 so that even if you put $12 billion 
into the program it is going to carry way out into 1980. The 
reasons for that are first of all of the $11 billion total 
construction that has been authorized under the legislation 
to date, $7 billion of it is uncompleted; $3 billion of it is 
yet to begin. So there is a substantial backlog of construc- 
tion that is already awaiting action in terms of physical 
completion . 

The second major reason is that there are constraints on 
how fast this program can move that arise not from the amount 
of Federal money available or the size of the program envisioned 
but rather from internal and physical constraints in the program 
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For example, even if the construction industry doubles in size 
every three years for the next nine years we would still be 
completing construction authorized under this bill at the 
$12 million level in 1980. And there are other constraints 
— ability of the community to approve a bond issue, get the 

■ 

bonds sold, the time it takes to design and approve a plant 
and the other elements that are involved in it. So we are not 
at all sure that a program of $12 billion would in fact generate 
additional construction completions in this decade, and what it 
could do of course is just simply increase the cost. 

Another reason for arguing for the $12 billion level is 
that under the provisions of the bill as we understand them 
we will be able to make a much more detailed reassessment of 
the true need for Federal funds in two to three years. As I 
understand Section 209 of the bill, regional waste treatment 
plants or area-wide plants extending for 20 years would be 
available in late 1973 which should be a good basis for 
determining what the construction requirements are. By that 
time we should know to what extent this note cf self-sufficiency 
has succeeded or if it succeeds. Presumably the need for 
Federal funds will diminish or could be diverted in other 
areas like storm and combined sewer. 

Finally we will know how industry is going to behave under 
this program,, The States to whom we have talked have expressed 
some uncertainty as to whether industries will continue, as thej 



1 

2 
3 
4 
5 
6 
7 
8 
0 
10 
11 
12 
13 
?4 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 



heretofore have, to join in municipal treatment facilities 
faced with the user charge- Countervailing pressure of permit 
under the Refuse Act program or the legislation we talked about 
this morning would tend to force them into municipal systems,, 
and we have already seen some of that under the Hefuse Act 
program. 

We really think we probably won't know for a couple of 
years what the requirements will be in municipal treatment of 
municipal waste which runs to half of the municipal waste 
treated. So in all it seems prudent at this point to authorise 
the gros3 program of some $12 billion over the next three years 
and then to reassess the need based on the information that the 
bill would provide two to three years hence. 

Now within that or any other gross program there is the 
question of what the Federal share should be. The Administra- 
tion of course £jroposed a maximum share of 55 percent. The 
share that is new being considered is 60 percent or 70 percent 
and the States contribute 10 percent, and it seems to us that 
this is perhaps not a wholly effective use of Federal funds 
again for a couple of reasons. 

First of all, to step back from the current program where 
10 per cent additional Federal share will generate something 
on the order of 25 percent State funds or under the bill we 
initially proposed where an increase of 15 percent would 
generate a Federal share but it would generate 25 percent 
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State funds to some extent I suppose on an equity basis is a 
windfall to those States who had not proceeded to grant their 
fund program. But most importantly it is not at all clear that 
at a $12 billion level a 70 or 60 percent share of Federal 
funds is needed to generate the construction Mi at is required. 

Finally , we talked this morning of the need for responsible 
State partnership in this program, that cutting the States 
financial share back from say 25 percent to along about 10 
percent is a step against that objective of a substantial State 
partnership. Now I recognize that this problem of figuring out 
what the share 3hould be in a way that will not injure or place 
undue requirements on those cities who are poor and whose States 
do not fund the national grant program is a difficult problem 
which is the reason we propose to keep the authority separate. 

Finally let me comment on reimbursement. This goes beyond 
the provision being considered by the Committee, it goes beyond 
the share that the States xrould have been able to be reimbursed 
for under the Administration's proposal which was based on the 
amount that they would have got if the Federal Government had 
had the money. By our best estimate it goes beyond that to 
close to a billion dollars. 

Although I recognize that it is pointed to retire debt or 
to fund new projects, I am not at all sure that this money 
would in fact produce any new construction given the external 
and physical constraints on the program and seems to us to go 
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beyond an equitable level. Those are oar main difficulties at 
this point with the financing provision of the construction 
grant program. 

The Chairman. Thank you very much, Mr. Pri. 

Senator Muskie. I wonder, Mr* Chairman, if I might just 
address myself to the last point. 

The Chairman. Yes, Ed. 

Senator Muskie. As far as I am personally concerned the 
most uncertain factor that par/suaded me to raise the Federal 
share was the administrative policy to teach State lawmen on 
the street on the same basis as the State grant and the present 
policy. I have always felt there was an inequity with respect 
to communities in making them bear the burden of State default 
in. participating in the program. Some States contribute ncthinc 
and the community is coming up for 70 percent of cost. X never 
regarded that as equitcible. 

..Then with respect to those States that have come forward 
I felt it was undermining their commitment to put up grant 
money and to treat- loan money on the sarae basis. So we had 
these built-in inequities and it is for the purpose of eliminat- 
ing both that I reach the conclusion ■ — and which I think the 
majority of the Committee share — that we ought to simply 
shape a policy that would minimize the burden that has to be 
carried by the community to 40 percent maximum, and that is 
why we settle on the 60 percent. So whether the States 
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participated at all or participated only with loans, that the 
maximum community has put up and it was 40 percent. 

This then posed the question^ what then do you do about 
preserving the state grant in all programs? Weil, we have made 
a gesture in that direction by providing some incentive for the 
preservation of these. My point is on minimizing the burden 
that the coinraunitie3 would have to bear if the States didn't 
come forward at all. I think that is the rationale. It may be 
that some States now putting up 25 percent of the cost in grant 
money may cut back on that but I submit that is temptation of 
the Administration formulation that they will just completely 
abandon grants in favor of loans if they can do that. 

So how ever you play the game you come up with inequities. 
The central point to my point of view is that no community 
given the financial problems the communities face and which the 
Administration faces in support of revenue sharing and which I 
face by supporting revenue sharing is de minimis of the impact 
on communities of the States and it is for that reason that I 
think that that share ought to be 60 percent. I think we are 
talking about 55 percent, that this is what it ought to be. 
How what you do above that, I think there is a great deal of 
flexibility in the committee but I sense very strongly about 
that. With respect to the rest of your presentation I have no 
particular commitment at this point. 

The Chairman. Before you respond, Mr. Fri, I would like 
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to associate myself with Senator Huskie in this matter. I do 
feel that when we thought in terms of the State participation 
and of course the community involvement we were thinking of 
doing that which would perhaps improve the participation of 
the States. 

Would you not say, Ed, that that was our primary position 
in this matter? 

Senator Huskie. We want to do both. We want to minimise 
the burden. 

The Chairman. Yes, of course, but there would be more 
States that could actually be brought into the program. I 
believe that is sound. 

Would you respond? 

Mr. Fri. I think certainly we share the same concerns 
here. I think, Senator, absent the right to be concerned with 
the community who is just plain strapped or dilatory for money 
in any way in putting up a large share, in fact the dominant 
share of the construction grant programs., we proposed a rela- 
tively complicated formula and I am not prepared to defend 
that particular complexity. 

At the same time while we share this concern we wholly 
expect they would come at it from a slightly different point 
of view. The dilemma in which we find ourselves is that in 
the way the Committee has formulated the share to express its 
concern results in lowering the State participation, lowering 
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the leverage of Federal incentive dollars in this program, 
given the external constraints on the program which they can 
only build so many waste treatment works in this decade anyway, 
of in general lowering the effectiveness of the Federal dollars 
that are going into the program. 

Now it is a dilemma arid I don't know that we have a magic 
way out to suggest what would be ideal. The ideal system I 
suppose would be to figure out some way for the Federal share 
to increase if the States participate, but that is not likely „ 
I think though that the situation would be of somewhat more 
balance with a somewhat lower Federal share of the program. 

Senator Huskie. (fell* I think what Senator Buckley said, 
although I have not had a chance to check his figure, that the 
States put up participating money. In states where there is 90 
percent of the problem, I don't know whether that is accurate 
or not. You keep emphasising that by reducing the incentive 
we risk reducing the money the States put in. I just say 
bluntly that by making state loans equally eligible to grants 
you risk pulling out the plug from all State grant programs. 
There is a substitution of loan programs. He didn't take that 
initiative, you fellows took that. 

The Chairman. Mr. Quarles, do you wish to comment? 

Hr. Quarles. I would like to comment on that. As General 
Counsel my office has been bogged far beyond our wishes on the 
question of what does qualify as an acceptable State program. 
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We had when the Environmental Protection Agency came into 
existence a precedent of approving in the? case of at least one ; 
state a State program that was less than a full grant program 
tli at involved some mechanism for the covering funds to reim- 
burse them although it was not an outright loan. 1 personally 
have the same feelings on what ought to be done that you 
expressed and 1 think most of our agencies do, and I don't 
know that we are irrevocably down the road on this loan busi- 
ness . 

We have taken the position that an outright loan program 
does not qualify. We have not yet approved something, this is 
strictly a loan program and it might be that you could resurrect 
that for the future , have adopted some of the high points of the 
system and get it back on to the grant only footing. 

Senator Muskie. I am accustomed to having to pull chest- 
nuts out of the fire as administrative policy. We had presi- 
dents of my party in office, too, but that was posed by this 
interpretation which is not based on anything in legislative 
history that I know about. I have a great deal in writing as 
to this other approach because they are not simply retaliation 
but because it violated once again my judgment the fact that 
what in effect we were saying in the 19G6 Act was that if only 
a few States are not going to put up any money then we will 
back up our commitment. 

In other words, together we will throw the burden on the 
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communities and that just didn't seem to me to make equity. 
So the interpretation, in other xvords, has prodded me into the 
direction where I intended to go anyway. Nevertheless, I thinJt 
there are logical steps and I feel very strongly about it. If 
we are effective in imposing standards very forcibly, I cannot 
see how in many, many cases the communities are going to be 
able to come up irith its share of the cost. 

We might as well adopt the policy xvhich accepts the primary 
responsibility at the Federal level. That is my rationale. This 
is not a tit for tat policy. 

The Chairman. Do other members have comment? 
Lloyd. 

Hr. Bent 3 en . Yes. I would like to ask Mr. Fri about the 
physical constraints that you referred to. When you were talk- 
ing about the productive capacity every three years, on what do 
you base that? 

Mr. Fri. Well , of course a judgment. What we have done 
here is first of all to look back through the record in a par- 
ticular program and noted those times at which substantial 
chunks of new money were pumped into the new system. At no time 
was a sustained growth beyond 25 percent a year, a couple, maybe 
three years. 

We checked with the Department of Labor and the Department 
of Commerce "on the likelihood of an industry growing this 
I] quickly and the availability of skilled manpower and so forth. 
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They say that the 25 percent seems to be an outside figure. 
We have looked at some other Federal programs where it was 
hoped that industry would construct the type programs or we 
would hope that the industry would grow rather faster than it 
did. It turned out it didn't. 

Senator Bentsen. You say it was physical limitations in 
their growth or do you think it was lack of money? 

Mr. Pri. No. It appears that based, as I say. on these 
readings that there are physical limitations on growth which 
even demand beyond a certain level that will not even force the 
industry to reach cut quite that far. 

Now I can't tell you exactly which of the internal con- 
straints in the industry are operative. We have to go to exper 
opinion in the record. This has been the experience. 

Senator Bentsen. Your demand which has exceeded supply is 
85 percent spent per year. 

The Chairman. Thank you, Lloyd. 

Jim, you have had a particular participation in this 
colloquy in the past. 

Mr. Buckley. I think I have exhausted myself in the past 
sessions. Heedless to say, I just would like to record my 
solidarity with the views that Mr. Fri has. I was impressed, 
as yon all know. I just feel on the record that we will be 
getting less mileage out of it in examining other ways of 
financing the bill on the Federal share in those instances but 
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I don't think I have anything to add. 

Senator Jordan. Hay I ask a question? 
The Chairman. Yes. 

Senator Jordan. Do you know whether North Carolina State 
does have any matching funds? 
Mr. Fri. 2 don't know. 

Allen, do you know if North Carolina has a matching grant 
program or not? 

I guess we would have to look it up. 
Senator Jordan. I don't believe we do. 

In both cases they ware ready and 3aid that they had to do 
something and do it quickly if they could., the contribution of 
the Federal Government. 

Mr. Fri, There are clear indications of the Seattle metro 
system, one of the great success stories to a pollution cleanup 
of municipal treatment which was financed with Federal money, 
and that does not necessarily make it a desirable Federal share 
but it does suggest that it t*ould stimulate. 

The Chairman. Mr. Fri and Mr. Quarles, if there are no 
further questions by members of the Committee, we are grateful 
for your having come to counsel with us. Thank you very much. 

Mr. Fri. Thank you, Mr. Chairman. 

The Chairman. Ed, I will ask you to move ahead with the 
matters that are pending, the agenda that is being evolved. 
Senator Muskie. Thank you, Mr. Chairman. 
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This morning we had I thought a very useful, constructive 
and educational discussion with the Administration witnesses, 
including Mr. Ruckelshaus, on the whole question of standards 
and as they relate to the Refuse Act program and as they relate 
to the development of future policies . I thought at least for 
the first time from ray point of view that the Administration 
and the agency people have focused upon this relationship and 
gave us I think the basis for a legislative policy that would 
enable us to accommodate what is being done in the present 
program and what we are thinking at least of doing with respect 
to the future. 

Several of you were present, I think, this morning and you 
might like to comment. 

Senator Boggs. I felt that way, Mr. Chairman. 
The Chairman. Good. 

Senator Boggs. I thought on this statement, for example,, 
Senator Kuskie, on the no discharge policy in response to the 
discussion I started on and both Mr. Ruckelshaus and his asso- 
ciates and your statement I thought brought the thing into 
mutual understanding and I thought myself a mutual agreement 
about the concept. 

Senator Muskie. It might be helpful if I invite the staff 
as well as Senator Boggs and the other Senators that are here — 
it might be helpful for those who were not here if I assimilate 
my understanding of what it is the Administration witnesses have 
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in mind. 

The Chairman. I would like that. X was delayed, as I 
said, because of a plane that was weathered in but I had looked 
forward to being here. It would be helpful, Ed, if you would 
do that, and perhaps other members, to refresh their thinking. 

Senator Muskie. X doubt if I can in summary or even a 
longer period give the full benefit of the dincussion this 
morning, but a summary might help. 

As you know, the Administration proceeded under the vary 
broad and undivided authority of the Refuse Act and developed 
a program of direct effluent limitations tied to a Federal 
permit system for all industrial polluters. The Administration 
would like and intend, unless we prohibit it, to continue that 
effort because it is their feeling and I think stressed very 
well that what they need now is direct Federal intervention to 
bring pressure upon the large industry offenders — there are 
about twenty of them — to examine what they are doing against 
several criteria. 

One, the requirements of present water quality standards 
as they have indicated and as we have indicated, it is very 
hard to establish a cause and effect relationship between the 
body of polluters and the water quality suit. Nevertheless, we 
think it is important to try to develop that connection and as 
fast as they can establish it. In the worst cases of pollution 
we would like to have the authority to use this Federal permit. 
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I hope that would bring px-essure upon the agencies. 

Second, they would like to examine what is being permitted 
under State policy p what is being permitted in the light of 
what the good performance of a particular industry is doing in 
showing they are capable of doing. Not all of these big indus- 
tries have good performance but to the extent that there are 
good performers they would like to at least have the authority 
to use that benchmark to enforce better performance on the part 
of these maneuvers. 

Then third they would also like through this means to 
gradually implement that is the best available technology. So 
in the worst situations we can begin before 1975 and 1976 to 
upgrade water quality even above the standards that have been 
approved. Now I understand they would like to continue this 
Federal permit program and how they can foresee its development. 
Assume that if you get certain backdrop legislation you have 
authority to say what they are going to do. 

Then secondly we would like to put in motion the develop- 
ment of a State program under of course Federal guidelines, in 
fact up to Federal enforcement authority. We would like to staj 
on top of this pretty closely but what they want — and this 
conforms to what this Committee wants — is that Sfc&te enforce- 
ment authority with Federal enforcement background to raise the 
sights. At some point „ perhaps five years, the two programs 
would mesh into one and there would be a permit program govern- 
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ing the effluent limitations which had already made its impact 
upon the big polluter industry which would be related to the 
development of water quality standards as fast as we can make 
a connection between them and then culminating ultimately the 
permit system enforced by the States' very close monitoring 
backup authority. 

Is this a fair summary of what has happened? Is that a 
fair summary? 

The Chairman. Senator Jordan, would you comment? 

Senator Jordan. I think that is pretty slase but they 
also said — I think I am right about this — that they wanted 
some authority or some leeway, that they could not make a reso- 
lution to fit everything in the United States or that they wouio 
need some — 

Senator Muskie. They are very cool to the idea "of dead- 
lines and national standards whether they are effluent stand- 
ards or water quality standards. 

Senator Jordan. Different cases, different plants, differ- 
ent locations and so forth. There should be some discretion on 
the part of them as to what a new plant should do. I don't see 
how they could possibly do otherwise. 

Senator Huskie. There are two places of course where 
flexibility could be built in, one on the lower end of the 
quality scale and not to impose economic hardship, the other 
at the upper end in order to enforce stricter standards than 
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might otherwise be enforced. 

I got the impression that it was the upper end they were 
concerned about , they wanted to harden the screws as hard as 
they could in order to get better performance and they felt 
that by relating the whole operation to the best available 
technology that the lower end of that problem would take care 
of itself. That may be no solution. They see the nee4 for 
flexibility both to accommodate the hard economic facts and to 
accommodate the desire to move faster than they might other- 
wise, and that is why they felt that national standards are a 
very difficult thing to shape and that is the old argument. 
We had -that old argument in the Bureau of Standards in 1965. 

The Chairman. Yes. 

Senator Iluskie. One effect of national standards is to 
achieve something less than you ought to achieve in particular 
agencies as well as in some cases to require more than you 
ought to try to require. That i3 an effect ox national stand- 
ards because national standards are offered on the basis of a 
common denominator. So they were making that argument this 
morning which is an old and familiar argument. 

The Chairman. Jim. 

Senator Buckley. I would like to comment. First of all 
on the States of permanent authority I have the impression that 
they are willing to move very fast with respect to the turn-over 
with respect to those States that are geared up„ I thought your 
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statement about five years may have been misunderstood. 
Senator Muskie. 2 think I said one to five* 
Senator Buckley. So they are geared to move as fast as 
the States are able to take over. 

Secondly, they were trying to distinguish between Phase 1 
and Phase 2. My understanding of their view with respect to 
Phase 1 is that we would have as a minimum secondary treatment. 
However;, in those instances where something definite was 
required in order to achieve the desired water quality, then 
they wanted the flexibility to reflect the highest practical ' 
standard. 

Senator Huskie. Yes, I think that wa3 accurate. 

Nov? we have got into the discussion of national standards, 
both the discharge objective and the one that Senator Tunney has 
articulated. With respect to the no discharge, Mr. Ruckelshaus 
said he doubted if this could ever be universally achieved and 
that he was fearful that setting it up would be rathex* disillu- 
sioning when the realization came ultimately that you could not 
get this. Of course he said that so he was cool to what he 
understood to be the note on discharge, the deadline. That is 
hot, of ''course, what the proposal of spending does. He just 
set it as a goal. But the deadlines were taking sight on it 
and defining the goal and what we finally do. I don't think 
we have this reaction on that. 

Now on the question of the connection between effluent 
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standards and water quality standards the deposition is that 
this is a connection that we must try to establish. It does 
exist at the moment, if that is any comfort, to the responsi- 
bility to enforce it but that they would try to dex^elop that 
connection under the Federal program but for the purpose of 
using it to upgrade performance in the worst situations. 

We felt that they could do this especially with respect 
to some perimeters of the pollution problem that are not 
reflected in water quality standards. I mention toxic sub- 
stances and others. I think there is nothing that we take 
issue with but I think it is useful to know what I reached 
previously and that is although there is not that kind of 
limitation we think it is important to establish. 

Do you have anything further , John, that you got out of 
this? We were trying to enlighten those of what went on this 
morning. 

Senator Cooper. I think it was a very interesting dis- 
cussion. I am still unclear as to how authority would be 
granted and how it could be precise enough for enforcement. 

Senator Muskie. It seems to me that what you would have 
to write in, John, and I am thinking out loud because I have 
not fully digested the implications, the authority tied to 
maybe two or three possible guidelines! (1) the best performers 
in the field, (2) the best available technology, (3) the con- 
nection, if it can be established, between water quality 
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standards and in terms of performance to demonstrate the 
current performances. Those are at least three guidelines 
you could write into it. 

Senator Cooper. You also talk about areas of greatest 
need for cleanup. 

Senator Muskie. The worst case situations., 

Senator Cooper. I think they got in some questions, too. 

Senator Bentsen. What they are asking for is a great 
deal of discretion. 

Senator Muskie. We spent most of the morning trying to 
tie them down on it, how we define that discretion. They 
didn't seem to be as concerned with that- That is typical of 
the Executive agency. 

Senator Jordan. Well, X think it was pointed out that the 
body of water to discharge into, what would be the best stream, 
are all things that have to be considered. You can acquire the 
same thing for each one of them if they are going to add to the 
pollution of the stream. 

Senator Muskie. Yes, but then you cannot predict in 
advance what the water quality would be and this is in a sense 
conjecturing. You have to have a mixing bowl set up for every 
sitiiation and you do that with precision . 

Anyway I think that is the sum and substance of the dis- 
cussion. I think it would be my information to refine the no- 
discharge policy that we have been discussing tentatively and 
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tie it into the current permit program along the lir.es that 
they suggest. We still, X think, would have to see the actual 
language before we could be sure that sufficient guidelines for 
the exercise and discretion of the question of the transition 
from the present shape of the permit program to a new shape as 
that also has got to be designed in language. Then you know 
the relationship of State and local authority enforcement to 
that period has also got to be spelled out. Those are three 
very difficult means. 

Then finally we would still have before us the question 
in light of what was said to us this morning. As I just said, 
whether and how we define a no discharge policy which I still 
think is as good a control mechanism or as good a basis for 
control mechanism that you can establish, I think that in 
addition we ought to write in a policy calculated to take 
advantage of the developing connection that in fact develops 
between water quality standards if we can do it in a way that 
does not dilute the effectiveness of the control mechanism, do 
it in a way that supplements the strength, and as a matter of 
fact they proposed that we do this. 

The Chairman. Thank you, Ed. 

Were you here this morning, Howard? 

Senator Baker. Yes, sir. 

The Chairman o Do you have any further comment on what 
transpired? 
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5 Senator Baker. I don't believe so, rtr. Chairman. 

The Chairman. I ara not sure, I knew that Senator Cooper 

3 was here. 

4 Senator Cooper. Senator Buckley,. Senator Bogys, Senator 

5 Jordan . 

6 Senator Jordan. I want somebody to come back again and 
? £ tell me what they maan by this no discharge. I know this 
8 indicates it caiae back to water quality , you are going to 
0 discharge it. Now there is no use getting around that. 

\0 Pollution. 

f| Senator Muskie. Well, water quality is what you are 

$2 aiming at but, you know, trying to tie the work backwards 

13 water quality should control the actual discharge. tri^flkc^ 

14 to unscramble an egg, yp» get back to the egg. I mean it is 

15 very simple that you have just a large paper there on a screen 

lg and that is all you have got. That is very simple. You know 

■ 

yj that whatever you have by way of water quality below the national 

13 standard is attributable to that program. You decide how much 

l 9 you are willing to shut his pollutant off. 

2Q Senator Jordan. That is what 1 am talking about. If you 

21 have one plant — ' 

22 Senator I-luskie. To try to make clear what I am talking 

9g | about — 

2jx Senator Jordan. You have one paper mill on one stream and 

2g you keep putting water in that is harmful. If there is no one 
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one else on there he ought to be required to bring his water 
up to standard. 

Senator Muskie. It does not make any difference whether 
you have water quality standards or a no discharge mechanism, 
you can use either method to get a cause and effect. That is 
easy. Then you have a 1 to 1 relationship. Just to get back 
to the ship channel, just to get back to somebody's backyard — 

The Chairman. You don't mean to say it is polluted, the 
channel? 

Senator Jordan. Like the ocean, every drop helps. 

Senator Muskie. Then you do have to be concerned with the 
control mechanism and especially from the point of view of 
enforcement. If you impose an effluent limitation upon the 
polluters in such a situation and do so on the basis that what 
you are doing is related to the water quality standard that the 
lav/ say.', you must achieve , then you have got to be able to 
enforce it from an enforcement point of view to establish a 
cause and effect relationship. As Mr. Stafford says, you have 
to achieve .that. At least that is my understanding. If you 
cannot establish that, then you have an enforcement problem in 
addition to the problem of defining the effluent limitation. 

What Mr. Ruckelshaus and his people told us this morning 
is this, that the effluent limitations that have — you know 
most States require — are not related closely enough to the 
water quality standards that have been approved. In other 
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words.- the effluent limitations if fully implemented over the 
time period of the program vzill not achieve the water quality 
that they are designed to achieve, and again he used the 
Houston ship channel as an example , that it just is not that 
kind of a connection. 

In many, many cases you are going to have effluent limi- 
tations that will not achieve the water quality itself that has 
been promised to the people of the area but the water quality 
standards that were initiated by the State and approved by the 
Federal Government. 

The Chairman. May I comment at that point, F,d. 

Senator Muskie. Yes. 

The Chairman. The Chairman, not so much as Chairman but 
juat as a member of the Committee „ would want to say that I 
think the States must have a very important role in what we are 
doing. That is ray strong feeling. I think they have to feel 
that they have a responsibility in this area. Now how that can 
be achieved on these various subject matters is difficult, but 
I for one believe that we should do what we can to impress upon 
the States as a whole that they must have and I think generally 
want to have. 

'£ state that just as a strong feeling of this partnership 
that I hope we can continue and that does not discount the 
failure of States and localities to move into the meeting of 
the Federal criteria. Ed, I think that generally maybe is the 
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thinking of some of us at least in this matter. 

Senator Muskie. I think it is the thinking of the Admin- 
is tr ation , too . 

Senator Bentsen . Let rae say that I think the Texas Water 
Quality Board, this is the first opportunity for them. 

The Chairman. Yes. 

Senator Bentsen. When you talk about the water quality 
standards not meeting effluent standards — we as sums that they 
do but they run into the same problem that Ruckelshaus wa3 
talking about. You can't get it all done at the 3ame time. 

The Chairman. May I interrupt our discussion to indicate, 
because I am told that the Symington amendment will possibly be 
voted on earlier than the five hour limitation just as the 
amendment of Senator Allott was voted on approximately a half 
hour ahead of time, that if we could plan on future times for 
our sessions it might be helpful to you in arranging your 
schedules. 

Now I would like to suggest for your consideration that 
we try on next Wednesday to have a meeting in the morning and 
in the afternoon if it is possible. Not this Wednesday but a 
week from Wednesday . That would be the 13th . And I would 
suggest that we try to think in terms of Thursday, October 14, 
for both rooming and afternoon sessions and Friday, October 16, 
think in terms of a morning session. I know you are attempting 
to fit your schedules but this is something I would like to have 
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you consider. Of course we will meet tomorrow morning as you 
will recall. 

Senator Jordan. Ten o'clock tomorrow? 

The Chairman. Ten o 5 clock. 

Senator Jordan . So everyone hears that. 

The Chairman. This will give you some notice of our hoped 
for meeting again. 

Ed j do you want to move on here? 

Senator Muskie. I just want to make one other point and 
then have any discussion the Committee member a want, and that 
is that the Refuse Act prohibition is a no discharge prohibition 
If there is any language in the Act it is that it prohibits 
discharge. There are no exceptions provided. It just has 
never been implemented and probably when it was written into 
law pollution control was not in the minds of those who wrote 
it. In any event it is a no discharge standard. 

Senator Buckley. Except the permit. 

Senator Muskie . Yes. This approach is similar. 

Senator Jordan. But the agency will issue a certificate 
for these plants until what is probably a quality of water they 
will permit. 

Senator Muskie. Yes, but the Administrator made clear this 
morning the objective is to press for the maximum reduction of 
discharge as fast as the state of the art permits, as fast as 
the public water needs require, the question of public need as 
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well. So they want, to press for a maximum prohibition of 
discharge and in many, many cases that is going to be no dis- 
charge, pollutants — not water but the pollutant?, and that 
is the policy we are talking about. Maybe we have in mind 
that that is the whole subject of the test, a more complete , 
shutting off of pollutant discharge than somebody else might 
have, but that is something that will be determined as the 
policy evolves. 

Mr. Chairman, I tend to talk too much perhaps but X think 
at some point I would like to sec the Comraittee take a position 
on a policy defined generally in the \my that I tried to out- 
line it here thi3 afternoon. Now if the Committee wants to do 
it only after we have seen it down on paper more precisely f why 
we of course would <iirect the staff to do that. 

The Chairman. I think that would be preferable, I really 

do. 

Senator Muskie. And prior to asking the staff to do that 
we ought to have as free a discussion as the Committee may 
desire. 

Senator Turmey. Mr. Chairman. 
The Chairman. Yes, John. 

Senator Tunney. I first of all say I am awfully sorry I 
was not able to be here this morning but I got into the same 
problem with a plane as you got into, Mr., Chairman, and was 
delayed. 
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I think Senator Muskie has given us an excellent recapit- 
ulation of what went on. I think that in my own inlaid I would 
still very much like to see the Committee have an ultimate 
objective, a no discharge standard , as a mean*, of providing us 
with the kind of water quality which I think all of us want to 
see for our waterways. I think it is important that we allow 
the Administrator to continue to expand his capacity to draw 
meaningful relationships between effluent controls and water 
quality. 

I think that certainly any national water- quality minimum, 
national water quality standard would be simply a plateau en 
route to a suns-nit of no discharge being the ultimate goal. I 
think that perhaps it would be possible to have the Administrate 
at some point take a rough cat of those waterways assuming that 
you did have the national minimum water quality which did not 
achieve a national minimum water quality with secondary treat- 
ment. When that rough cut was made it seemed to me that addi- 
tional control at the level of best available technology could 
be implemented as an addition to the level of control that would 
ba acquired by secondary treatment. 

1 think that there is no point in spending hundreds of 
millions of dollars building secondary treatment plants if in 
fact the Administrator can already determine that the construc- 
tion of those secondary treatment plants is not going to 
appreciably improve water quality. I think frankly it is a 
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waste of money but I think that the Administrator should 
require in those areas where he can make that determination 
that the secondary treatment is not going to achieve water 
quality now, best available technology. I think that you could 
have written in as a proviso that where the social and economic 
cost in any particular situation could not be equated with » 
social and economic benefit that there ought to be a means of 
exempting that waterway from the minimum national water quality 
standard and perhaps the no discharge standard if you have a 
timetable for achieving the minimum water quality standard and 
the no discharge standard. 

■.-Tow I feel very strongly that we should have a timetable 
for achieving both but I think that you have to have some 
provision for exempting specific waterways like the Houston 
ship channel. I would hate to see a bill come out of the 
Committee in which we did not require some effort to be made 
in developing a significant and palatable relationship between 
effluent limitations and water quality standards. I think per- 
haps the staff could develop language which would achieve the 
point of view that I am expressing, if that is the point of 
view of the Committee. 

I was not here today to listen to Mr. Ruckelshaus talk but 
it was my understanding that he felt that there was going to 
have to be a relationship made between effluent limitations and 
water quality and that the sooner those connections be made the 
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better . 

Now I do know that in certain areas in the negative sense 
they have demonstrated that there is a connection because they 
have required in certain area3 secondary treatment and that 
secondary treatment just ha3 not achieved a goal of better 
water quality. So I would just conclude my remarks by saying 
that I think that it is essential in whether to marshal our 
resources and put the money where the problem areas are and to 
make sure that we are using the kind of technology when we 
spend these hundreds of millions of dollars, the kind of 
technology that is going to achieve better water quality, that 
something be written into the bill that requires the Adminis- 
trator to develop that connection and one of the best ways of 
doing it as far as I am concerned is a plateau on the way to no 
discharge be the requirement of gome kind of water quality 
standard by say 1981 which is the plateau contained in the 
proposal tii at Senator Muskia has made. 

The Chairman. X know, John, that you have not only spoken 
today but you have spoken in the past you feel vary strongly. 

Howard. 

Senator Baker. John, do I understand that you are propos- 
ing that by 1981 we have your water quality standard — that is, 
the whole body contact standard or some equivalent — and that 
by 1985 we have a no discharge? 

Senator Tunney. Yes, except for the fact that I think that 
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where it could be shown that by achieving by 1976 or 1977 
secondary treatment under your Print 2 or 3 that it was not 
going to achieve water quality, that there be a provision thex 
best available technology be the requirement rather than 
secondary treatment. 

Senator Baker. Why wait? 

Senator Tunney. We talk about a minimum of secondary 
treatment — 

Senator Baker. That was the point X tried to make this 
morning, why not use the point of secondary treatment? 

Senator Kluskie. Let EM make it clear that under the 
present policy which we are talking about implementing in 
Phase 1 that is a water quality standard and that is not an 
effluent limitation. It is not even present law, it is 
secondary treatment. It is the way to achieve quality. 

Senator Baker. A revision in tills print. 

Senator Muskie. Wait a minute. This is the way it has 
been interpreted administratively and as I understood the 
discussion this morning the Administrator says that the water 
quality standards now prove to require X number of instances* 
Whether it is many or few or what, something better than 
secondary treatment demanded by the 1965 law and that are now 
on file for most, if not all, States. 

So under present law in Phase 1 of the program if it is 
written along the line suggested by the Administrator we will 
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have as a target for 1976 not an effluent limitation but a 
water quality standard. That is the effect of what I under- 
stand to be ihe Administration's recommendation for Phase 1. 
In other words , as he said, he said if we could implement the 
water quality standards that are initiated by this* approved 
by the Administration, there v7ould be a marked improvement in 
the waters by 1976 if we could implement it. We have fallen 
short not because the standards were inadequate but because we 
had not implemented this, and we are not in fche process of 
implementing because in many cases the effluent limitations 
imposed by the State sisaply will not achieve the result.. 

Senator Jordan. But money had something to do with it, 
too. A great many people could not bring it up to standard 
because they did not have the money. As you said, if they 
bring it up to standard now it may be a long ways before its 
achieving the next phase of it. 

Senator Muskie. The second point — I have no objection 
to saying other plateaus 3ince we have got one already. Other i 
plateaus that are designed as water quality standard, providing j 
effective, is not to dilute the control roocheaiism which I still 
think has to be under limitations and providing the effect of it 
is not to freeze in again as the Administrator says the water 
quality in the present policy is now a target for water quality 
that is below what ought to be achieved in that situation. That 
has been the effective water quality standard and it could be 
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in 1981. 

Finally I take it when we are discussing the 1981 deadline 
we are talking aboitt a deadline with a gocd cost correction 
which won't be in the Subcommittee print. You have this kind 
of a general understanding of what we might try to put together 
on paper, maybe it is time to get it on paper and see what it 
looks like. 

Senator Jordan. One thing I want to emphasise is that the 
Administrator is going to have to have some guideline as to 
what will be allowed to be termed industry. Anybody that is 
going to be able to build a plant can't until he knows what he 
has to do. Some of these plants they have to neutralize cer- 
tain things? others they don't. They got to know what quality 
of water they want before they build the plant. You have got 
a minimum discretion of what he wants in that he is discharging 
in the river. 

Senator Tunney. I instructed my Legislative Assistant, 
Dave Patcard, to draw up a memorandum which 3ets forth soma of 
the ideas that I have just expounded and I think each member 
has a copy of it before him. One thing which I did not men- 
tion earlier was that where any source owner/operator could be 
exempted from the requirement to obtain the Phase 1 controls, 
if an en forcible commitment is made to obtain no discharge on 
or before 1978, don't require to process in a level with 
secondary treatment if we can show by 1978 the level with the 
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discharge. 

Some of thera are presently under talcing. I think that the 
effluent limitations I could not agree with Senator Iluskie more 
that effluent limitations are absolutely critical — a critical > 
component, most essential component in a development of a 
strategy to achieve higher water quality, I an convinced per- jj 
sonally that it is only through effluent limitations that if you 
are going to achieve the highar water quality eventually you 
have to get through with this. Xhat might be 20 years. 

We have got to be concerned about effluent limitations as 
a necessary point of departure. But on -the other hand I am 
concerned about the ability of an Administrator — not one like 
Ruckelshaus who I think is excellent but an Administrator who 
is not as concerned with environment as Ruckelshaus allowing 
tremendous leeway in the achievement of water quality standards 
by the use of the minimum effluent limitation:, which would be 
secondary treatment, and we do know that secondary treatment 
can spend an awful lot of money on the secondary treatment. As 
I understood the Muskegon example they had spent millions of 
dollars on a secondary treatment plant and when they went to 
the land area they abandoned. 

Wa3 that not correct, Tom? 

Mr. Billings. Did Muskegon abandon? 

Mr. Jo r ling. In some areas it has been abandoned and in 
other areas it has been incorporated into the system. 
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Senator Jordan. Didn't they close down a plant here in 
Washington? 

Ilr. Billings. Incinerator. Muskegon ha.3 secondary com- 
ponents in the system but in the case of Muskegon the secondary 
treatment facility has been located so it is a single facility 
serving the entire county close to the area where the material 
is finally sprayed on to the land. 

Senator Tunney. Did they have a plant that they abandoned.! 

Mr. Billings. Yes. 

Senator Tunney. In fact, one had been abandoned one year 
after the legislation but only on an economic basis. 

Mr. Billings. In fact, they sold the land for more. 

Senator Tunney. That is why I think that Senator Muskie's 
recapitulation of what Mr. Ruckelshaus said, that there has been 
that development of a connection between the effluent limita- 
tions and water quality so that we will not require a form of 
effluent limitation which design will not substantially or 
significantly improve water quality when that effluent limita- 
tion is achieved. 

Senator Muskie. Let me make clear again the 1965 Act does 
nothing about secondary at all. I think, too, that you have to 
make a distinction between a secondary treatment plant and the 
secondary treatment equivalent as a measure of the performance 
result. You want to get the industry. Mow we are not talking 
about the plan of the hardware as I understand it. You are 
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going to require industry and whether or not that is legitimate 
I am not in a position to say because it is not anything bind- 
ing and factual. What we are talking about is how do you turn 
the screw on the polluter to cut dawn its pollutant discharge, 
and as I said last week of course there is a connection. The 
question is how do you establish the connection going back with \ 
the result that you want to the active physical fact of the 
discharges today so that you can cut them off and improve your 

t 

water quality? That is the whole point. 

Anyway I think it is clear that we all recognize whether 
or not it can be to the point where you could abandon effluent 
limitations and use water quality standards as a way of con- 
trol, I don't know . I would be very skeptical about that. But 
to the extent that that can be developed and to stiff enough 
performance requirements and to enforce them, clearly that 
would be helpful. 

Well, I would suggest that we ask the Administrator this 
morning whether or not he would not prepare language to imple- 
ment but I understood that we all seemed to understand. 

Senator Jordan. I think that is wise. 

Senator Muskie . I think that maybe the next step is to 
await that language before we go any further although 1 think 
in addition we have the staff work on developing the program 
because of the Phase 1 and in accord with what we have been 
discussing here this afternoon. 
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Mr, Billings. May the staff ask a couple questions? 

Senator Muskie. Yes; two is not unreasonable. 

Mr. Billings. Mr. Chairman s going back to the permanent 
program for a moment, on the basis of conversation this morning 
with the Administration and the general discussion that has 
taken place around this table it seemed th&t there are two 
clearly alternative approaches to translating the existing 
permit program into this law and I would like to identify them 
to see whether there is a preference for the purpose of develop- 
ing . 

The first would be to establish a uniform Federal applies- j 
tion form to be submitted to the State froa^ which the discharge 
originates for the purpose of that State applying effluent lim- 
itations and guidelines in accordance with the statutory require 
ments, "Phase 1 and Phase 2. 

Procedurally then the State could issue the permit, it 
MOttld become in effect a State permit and following the desire 
to keep the Administrator's end to the Act we could set forth 
that unless in 90 days that permit would issue. That would 
give you a State permit program that would utilize the State's 
capacity and the Federal role would be a negative role. 

The second alternative would be to take advantage of the 
existing certification procedure using a Federal permit which 
would begin to be the uniform application form with the State 
certification setting forth the conditions which would apply 
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to the permit and to provide that the issuance of a certified 
perrait within 90 dc-ys of certification would be mandatory 
unless the 2\dministrator determined that was not adequate. 
They would be essentially the same thing except for the cosmetic 
difference of one being the Federal permit with the conditions 
written by the State and the other would be the State permit * 
In either case the Administrator would have it over. I suppose 
the cosmetic difference i3 the one in which — the whole staff 
in fact is in disagreement as' to which approach to take. 

Senator Muskie. Either approach in discussion this morn- 
ing or this afternoon. There was no talking about the contin- 
uation of the exact permit program for the purpose of seroing 
in the lifting of expectations. You have an effect upon all 
others who were not the subject of that particular Federal 
action. So that would have to be a Federal permit to do it that 
way. You could not take those kinds of initiatives here in 
Washington under a State initiated permit. 

Mr. Billings. The staff obviously did not make itself 
clear. The Administration has proposed in language this morn- 
ing that eventually transfer to the State would take place as 
the basis for — 

Senator Muskie. I understand. 
Mr. Billings. All this goes to is that in that eventuality 
when the transfer takes place, should it become a State permit 
or should it continue to be Federal? The Administration has in 
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their language recommended on the approval of the State program 
it become a State program. 

Senator Jordan. Didn't he say that they preferred to let 
the State continue the program as it is but that the guidelines 
be set from a Federal standard? 

Mr. Billings. With the caveat that at the end of the 
period the States got an approved program and now it would 
continue to be a direct Federal authority to the major polluters 

Senator Muskie. You were addressing yourself to the seconc 
phase . 

Mr. Billings. That is correct because that is where the 
critical issue with the States rests. Most of the States are 
prepared to accept a continuation of Refuse Act type authority 
but there is a point at which transfer takes place, should it 
be a transfer of permit issuing authority or the effluent with 
certifications which we have. 

Senator Muskie. Weil, you are talking about today we have 
the development of State permits this morning. 

Mr. Billings. Yes. 

Senator Muskie . As a substitute for the Federal permits. 
Clearcut Federal enforcement authority. 

Mr. Billings. The issue has an additional manifestation 
and that is very likely the House bill will provide that the 
Administrator should not have authority to review any indivi- 
dual permit that the State issues for the purpose of disapproval 
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Senator Buckley. I was going to raise that same problem 
with your proposal, Leon. It seems to me that if you have the 
Administrator second guessing each application, each permit, 
then you come to industry with the limit thsy now have. Once 
that the Administrator is satisfied as to the competence of the 
State autonomously, should that not be an outright limitation? 

Mr. Billings. The State would retain their right to review 
the individual permit. This is in the legislative language 
that "they gave U3 last week and the draft of the service. 

Mr. Jorling. Mr, Quarles at the end of the meeting said 
there were two additional points. One was that EPA always 
retain the authority to review individual panaits before issue 
to determine t-fhether or not the effluent limitations imposed 
were adequate and they strongly support the ability to make a 
final judgment on those permits that they wish to make recog- 
nising that if there is something on the order of 100,. 000 
permits they are only going to seize on something like 4,000 
of the key nationwide industrial polluters and they feel they 
should retain that kind of a*ithority and that they do support 
the retention of the residual authority but also some con- 
straints so they must act in a given period of time so that 
they can just not act to delay or place people in a cloud of 
uncertainty for an indefinite period of time. 

Senator Bentsen. Is not the Federal Government going to 
remain the arbiter? Would it not retain that? 



f 
2 
3 
4 
5 
S 
? 
8 
9 
10 
II 
12 
13 
14 
15 
16 
i7 
13 
19 
20 
21 
22 
23 
24 
23 



43 

Mr.. Jorling. Yes, if this kind of a provision exists. 
The only way the Federal Government could review the ratcheting 
up is if they had some review capability over i±ie periaanent 
program because the permanent program is going to be the vehicle 
to attach for the permanent discharge, Without that you lose 
the Federal ability of whether a State imposed effluent limita- 
tions meeting the level. 

Mr. Billings. You recall this morning that Mr. RuekelshauE 
said about the impossibility of setting a national effluent 
limitation. The best practical and best available was for that 
particular source so that their guidelines under this bill will ! 
be rather general and the only way they will Know that an indi- 
vidual source is in fact meeting the best available or the best 
practical or what have you is being able to review the proposal. 
Of course that permit issues. 

Senator Bentsen. It is the only way we would have any 
legal equity, some kind of Federal review . 

Mr. Jorling. Yes. The other aspect that I thin}: is 
almost telling on this point is that if the Federal Government 
by its action is going to preclude itself from overview super- 
vision or involvement, it is going to be much more restrained 
in performing that act than in either proving a State program 
or delegating to a State or whatever the particular form of 
the Act itself. 

If that is going to have the effect of removing their 
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present, they are going to be very restrained in exercising and 
if they do have this opportunity to act in a 60 day period then 
they are going to be much more likely, as Senator Buckley has 
suggested, to bring the states into the program as soon as 
possible without that it is going to be a delay factor. 

Mr. Meyer. Leon, I think one of the points you aid not 
stress was that once the permit issued without disapproval, in 
fact in violation of the permit provision, is either a vioiatior 
of State law or Federal law and either agency can pursue its 
remedies in the court. 

Mr. Guard. In any event any guidelines are the new source 
standards you buy from time to time as well as only economy 
criteria -that are reflected in the objective of what constitutes 
the integrity of the water aquatic life standard. Those are 
subject to review in the Federal Government. 

Mr. Jorling. Ehere would be a review of the effluent not 
only for new sources but also for Phases 1 and 2 so that cur- 
rently available is referenced each year, not 1971, 1972. 

Senator Jordan, In the case of the plant now, say a plant 
meets the standard and you say, 55 Weli, that won't do, you have 
to do so and so." 

Mr. Jorling. Generally the ratcheting period would be 
five years in length. He would meet a requirement and then 
fulfill that requirement over a five year period and then that 
requirement would be reviewed and the context of the latest 
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available technology and the ratchet would be further notched 
upward. 

Senator Jordan. We may ratchet a lot of people out of 
business, too. That is the thing that you better be careful 
that you don't do here because you know the money does not grow 
on trees; as far as I know I have not been able to find a 
sprout . These plants co3t a lot of money. Five years frozti now 
it is optional., no good, maybe he has not got the first one 
paid for yet. It is all a part of the things you have to watch 
in this. That is the reason i think you have got to have a 
reasonable quality standard and say this is what you have to 
meet, all of them, and you have met that • 

Senator Bents en. My concern, I want to see the Houston 
ship channel cleaned up but I want to see all the rest of you 
clean yourself up, too. 

Mr. Billings. Only one . 

Senator Buckley. Somebody who builds a plant relying on 
the standards at the time he gets the permit ought to have the 
benefit of utilizing that plant. 

Senator Jordan. Well, they ought to have some kind of 
protection because these things could put people out of business 
needlessly. I don't want to be in a position of making the 
requirement to do something that is not necessary. 

Senator Muskie. Of course one advantage to using the 1985 
deadline, no discharge, is that industry will be focused not on 
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what it needs to do to just get by for the first phase so we 
can plan and get 14 years. To meet some as close to the 
national goal — it is not a deadline to the national goal — 
as it can. That is one of the purposes X think or one of the 
advantages . 

Senator Jordan. I don't disagree with that. 

Senator Muskie. If you look at the ratcheting it is just 
a way that each five years doing what you need to do to inset 
that goal then it is going to be awfully burdensome and costly 
for business and also a public policy. X grant also, and I 
think we all recognize that for 14 years may be difficult for 
industries, particularly complex economic and technological 
problems, to plan that far ahead. That is why we take this 
reading in 1977 on what are the implications. So I think we 
have got the safeguards to make sure that it is arbitrary but 
that nevertheless it is clear and firm. That is all you are 
doing. You ask for a national policy, you cannot provide the 
answer to every situation. 

Now there is one other factor that we are going to have 
to take a good look at, I think, before we finally wind up this 
bill and that is the so-called Bentsen economic and social 
benefits test which I think was in the concept and has got the 
general support of the Committee, 

I think we ought to look at it to make sure that what we 
write into the law is not or does not become, has the potential 
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for becoming a big loop hole. 

Senator Bentsen. That is what we were striving for, to 
try to avoid that. 

Senator Muskie. I have no specific comments to make at 
this point. The staff suggests that these questions may be 
questions that we want to look at, whether or not the question 
of economic and social consequence ought to bf2 a congressional 
decision rather than an administrative position with respect 
to Phase 2. That is rather than Phase 1. 

Two, before adopting the economic and social consequence 
test for Phase 2 that Congress should have the benefit of full 
and exhaustive study of the economic and social consequences 
of applying the discharge standard. That would be what, in 
1976? 

Mr. Billings. 1975. 

Senator Muskie. 1975, 1976. To the extent possible that 
the policy or its implementation be the subject of congressional 
review or its implementation rather than too much discussion to 
the Administrator. 

Senator Buckley. Doesn't this test have to be applied on 
a case by case basis? 

Senator Muskie. Well — 

Senator Buckley. Perhaps in 1977 Congress could be asked 
to define more clearly what are the factors to be brought in, 
what could be examined in sn accessory clause ■ 
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Senator Muskie. Well, it is difficult to do because if 
you look at it it seems to me the economic and social cost 
really bear upon the development of the region as a whole and 
not just whether one plant is built or not, whether one plant 
is closed or not closed. You have to take into account the 
economic growth requirements then but. that does not mean that 
you keep in operation every plant or that you approve any new 
plant. If you are on a case by case basis, then you would have 
economic growth potential in the whole area. You might go into 
say an area of remote corners of Maine where unemployment is 
20 percent annually, so if you were to use the economic base 
there you would have any plant that offers ten jobs. 

Senator Buckley. Even on a regional — 

Senator Muskie. I think what we ought to try to stimulate 
here is regional and economic, social policy and planning so 
that you are not left hanging on every job or every plant how- 
ever marginal as a way to wrestle economic problems in the area. 
You have the long-term protection so that you can make the 
judgment on the basis of the overall balance. A significant 
example, the first new canner in this country that was built 
in this century was to build in my state the worst polluter in 
the world. The people who work there would know what I mean. 
Yet it was justified. The job produced. As a matter of fact, 
it was built on the bank of a stream that had no more oxygen 
left in its bank and it is still there, 300 jobs. In the terms 
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of the job requirements in that area, the economic and social 
benefits — Go ahead. 

Senator Jordan. One of the things that interested ma, I 
am talking about a new plant going into the area. He has got 
to know what requirements he is going to have to meet before 
he builds his plant. He cannot just 3ay, "I am going to build 
one," and somebody changes his mind four or five years before 
he gets it done. He has to know what standards he has to meet 
before he builds his plant, that is part of his construction. 
It may take him two years to build the plant. 

Senator Iluskie. We are writing that policy in this law, 
of course. You' are absolutely right. 

Senator Jordan. Absolutely necessary. 

Senator Muskie. You are absolutely right. 

Senator Jordan. I went to the dedication of a new plant 
the other day, a tremendous plant, and they had the most per- 
fect plant I have ever seen but they built it when they built 
the plant and they knew what they were going to make and they 
met all the water quality standards that it is known that they 
were going to have to meet. But he said, "I wish we had some 
guideline of what we could put into this creek before we built 
this plant," and he said there has already been one change. 
They found something, phosphate. They found out it was better 
off than something else. He said, "We have to make some new 
arrangements . " But these things will come along. He said, 
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"Fortunately we can do that, make additions." 

Senator Bentsen. Mr. Chairman, this is an attempt, I think, 
to try to protect against the unreasonable cost/benefit ratio. 
I think this would relate to the individual case and this would 
give a recourse, I think, to the court if I were to have a 
judgment and to interpret the case in light of this kind of 
language. I think what you need is some kind of language along \ 
these lines to protect the individual against possible arbitrary 
capriciousness on the part of some administrators. 

I think that these ratios are necessary and perhaps we can 
find better language but certainly when — and we proposed it, 
we worked it over for some time trying to find language that 
would not be some loop hole that you could drive a truck through, 
■they only protect against the unusual case where there had been 
an unreasonable requirement, where there were no social and 
economic benefits or any relationship to the cost. So really 
we are going to the extreme in trying to protect on the situa- 
tion. You may be able to find better language. I certainly 
share with you the desire that we not provide any big loop hole. 

Senator Muskie. Your intent that you just described is 
precisely as I understood. 1 ju3t want to be sure that the 
language does that and no more. 

Senator Bentsen . So do I . 

Senator Muskie. I have not looked at it for some time and 
I just wanted to raise the question. 
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Senator Jordan. Yes. 

Senator Tunney. One other point to the Subcommittee bill, 
it requires an open hearing as I recall and it requires the 
Governor of the State — .Am I right, Tom., the Governor of the 
State? — to make a reccrnraendation to the Administrator for the 
exclusion so that you do have that additional process of open 
hearings, the opportunity for litigation if you will at that 
point betwesxi the environmental group on the one hand and the 
industry on the other and the determination to be made by the 
Environmental Council of the state subject to the Governor's 
final decision and then that recommendation foe made to the 
Administrator who then has it. 

Senator Bentsen. And provides only for one five-year 
extension . 

Senator Tunney. Yes, that is right. 

Senator Muskie. Well, I think the vote comes along at 
about the right time. 

The Chairman. Yes. Well, I was told it would come about 
this time. 

Senator Bentsen. This is a compromise on the Symington 
Amendment? 

The Chairman. Yess, air. 

Senator Bentsen. I had heard so many variations. 

The Chairman. Thank you, gentlemen. 
We will meet tomorrow morning. 

(Whereupon, at 4 p.m., the Committee adjourned, to recon- 
vene at 10 a.m., Tuesday, October 5, 1971.) 



